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Court of Appeals of the District of Columbia. 


No. 3367. 

United States of America, on the Relation of George 0. Murray 

et al., Appellants. 

vs. 

| 

Michael M. Doyle, One of the Judges of the Municipal Court of 

the District of Columbia. 


a Supreme Court of the District of Columbia. 

At Law. No. 63148. j 

United States of America, on the Relation of George 0. Murray 

and Daisy E. Murray, Plaintiffs, 


Michael M. Doyle, One of the Judges of the Municipal Court of 

the District of Columbia, Defendant. 

I 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1—3367a 
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1 Petition for Writ of Mandamus. 

Filed December 8, 1919. 

In the Supreme Court of the District of Columbia. 

At Law. No. 63148. 

United States of America, on the Relation of George 0. Murray 

and Daisy E. Murray, Petitioners, 


vs. 

Michael M. Doyle, One of the Judges of the Municipal Court of 

the District of Columbia, Defendant. 


To the Honorable the Justices of the Supreme Court of the District 
of Columbia: 


The petition of George O. Murray and Daisy E. Murray respect¬ 
fully represents to the Court as follows: 

1. That thev are citizens of the United States and residents of the 
Township of Aiken, State of South Carolina. 

2. That the defendant is one of the Judges of the Municipal Court 
of the District of Columbia, and is made a party defendant in this 
cause as such Judge. 

3. That on October 24, 1919, and that for several months prior 
thereto, petitioners were the bona tide purchasers for value and the 
owners of premises numbered 1 til Rhode Island Avenue. Northeast, 
Washington, I). C.. of which said premises one Thomas F. Monahan 
was the tenant in possession; that on said date October 24. 1919, pe¬ 
titioners filed a Landlord and Tenant complaint in the Municipal 
Court of the District of Columbia against the said Thomas F. Mona¬ 
han. upon which a summons was issued and duly served on the said 
Monahan, requiring him to appear in said Court on November 5, 

1919, at the hour of ten o'clock a. m. and show cause why 
2 judgment for the restitution of the possession of said prem¬ 
ises should not be issued against him. besides costs, said case 


being numbered 178,751. 

4. That on date November 5, 1919, hearing was had in said cause 
before Judge Michael M. Doyle, one of the Judges of said Munici¬ 
pal Court, who on said date, after trial involving the production of 
testimony for the respective parties to said cause rendered a judg¬ 
ment in favor of the petitioners, for possession of the premises in 
question, with costs, from which said judgment the attorney for the 
defendant Monahan, in open Court gave notice of appeal. 

That on November 10, 1919, George P. Hart, attorney for said 
Monahan, served notice of appeal on counsel for petitioners, which 
said notice of appeal is in words and figures as follows: 
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I 
I 

“In the Municipal Court of the District of Columbia, Nol 321 John 

Marshall Place. 

No. 178,751. ! 

George 0. Murray & Daisy E. Murray, Plaintiffs, 


Thomas F. Monahan, Defendant. 

To R. B. Dickey, Esq.. Att'y for Pl't’ffs, Kellogg Building: 

You are hereby notified that I this 10th day of Nov. A- D. 1919 
note an appeal from the judgment rendered in the abqve-entitled 
cause, and that I shall on the 13th day of Nov. A. D. 1919, at the 
hour of 2 o’clock p. m., at the said Court, offer Frank Frazzanno 
Residence No. 728 4th St., N. W., and Chas. D. Hood, Residence No. 
1940 loth St., N. W., Washington, D. C., as sureties on the under¬ 
taking to be entered into herein. 

(Sgd.) GEO. P. HART, 

Attorney foy D’ft” 

On November 12, 1919, the attorney for said Monahan, submit¬ 
ted and left with Judge Michael M. Doyle, one of the Judges of said 
Municipal Court of the District of Columbia, a proposed un- 
3 dertaking on appeal, which said undertaking is in words and 
figures as follows: | 

I 

! 

i 

“In the Municipal Court of the District of Columbia. 

No. 178,751. ! 

i 

i 

George 0. Murray and Daisy E. Murray, Plaintiffs, 

vs. j 

Thomas F. Monahan, Defendant. 

The defendant desiring to appeal from the judgment of the said 
court rendered against him in the above-entitled cause on the 5th 
day of November, 1919, to the Supreme Court of the District of Co¬ 
lumbia, and Frank Frazzanno and Charles D. Hood, his sureties, 
hereby appearing and submitting to the jurisdiction of the said Su¬ 
preme Court, undertake jointly and severally to abide by and pay 
the said judgment if is shall be affirmed, together with the costs of 
the appeal, and all intervening damages‘to the leased property, and 
compensation for the use and occupation thereof from the date of 
the said judgment to the date of its final affirmance, which skid judg¬ 
ment, if affirmed, may be rendered against them by said appellate 
court jointly, or either of them separately, in this case, for the 
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amount of the judgment so affirmed and the intervening damages, 
compensation and costs aforesaid. 

Given under our hands and seals this dav of November, A. D. 
1919. 

(Signed) THOS. F. MONAHAN, [seal.] 

“ FRANK FRAZZANO. [seal.] 

“ CHARLES D. HOOD. [seal.] 

Witness: 


Approved-, 1919. 

“Submitted for approval. November 12. 1919. 

(Signed) M. M. DOYLE. 

Judge. 

o. On November 13, 1919, at the hour of two P. M. and agreeably 
to the aforesaid notice, said undertaking was formally submitted 
to said Judge Michael M. Doyle for approval, by counsel for said 
Monahan, and in the presence of counsel for petitioners. The sure¬ 
ties named in said undertaking being present in open court for the 
purpose of justifying in respect of said undertaking, if required so 
to do. Counsel for petitioners stated his desire to examine said pro¬ 
posed sureties as to their ability to justify on said under- 
4 taking. Thereupon Frank Frazzano, one of said proposed 
sureties, was duly sworn by the Court and while being exam¬ 
ined as to his financial condition, property' ownership, etc., openly 
announced to said Court his purpose and desire to rescind and revoke 
the proposed undertaking so far as his name thereon was concerned, 
and requested said Judge Doyle not to approve said undertaking as 
he purposed repudiating the same. Upon inquiry by the Court the 
said Frazzano stated that he had signed and delivered said under¬ 
taking conditionally to the said Hart, attorney for said Monahan, 
upon an express agreement with the said Hart as attorney aforesaid, 
that the same would not be used nor become effective unless and until 
the said Hart acting for the said Monahan, had paid to him. and 
to his co-surety, a sum of money, equal to two months rent of said 
premises, and a further sum of $50, to be held and ultimately used, 
if necessarv, bv the said Frazzano and his co-suretv, as indemnitv 
against any final judgment rendered in said cause: that said at¬ 
torney had also agreed to pay to the said Frazzano and his co-surety, 
in addition to the aforesaid payment, further sums of money each 
month, equal to the present monthly rental of said premises, and 
that all of the monies so paid were to be held by the said Frazzano 
and his co-surety as indemnity against any final judgment that 
might be rendered therein; that the said Hart, as attorney for the 
said Monahan had expressly agreed to these conditions, and had 
further expressly agreed that he would not present or undertake to 
present said proposed undertaking for approval, delivered to him 
conditionally as aforesaid, until the agreed cash payments, stipulated 
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to be paid, had actually been paid to the said Frazzano, and 
5 his co-suretv; that neither the said Hart nor the defendant 
Monahan had observed the said agreement, and condition 
upon which the signing and delivery of said proposed undertaking 
had been made, by the said Frazzano and the said Hood, his co¬ 
surety, and that up to the moment when said undertaking, was pre¬ 
sented or was attempted to be presented to the Court for approval, 
had not paid nor caused to be paid to the said Frazzano and the said 
Hood or either of them, the cash payment which said Moriahan by 
his said attorney had agreed to pay; and that in submitting said 
proposed undertaking to said Judge Doyle for approval, or other¬ 
wise, before paying the sum agreed to be paid as hereinbefore set 
forth, the said Monahan, by the said attorney Hart, had violated and 
breached the condition upon which the signing and delivery of said 
proposed undertaking had been procured, as was well knowjn to the 
said Hart; and he further charged that said proposed undertaking 
was obtained through misrepresentation and fraud. At the same 
time Charles D. Hood, the other surety on said proposed under¬ 
taking confirmed the statements of his co-surety Frazzano; and in 
open court advised the said Judge Doyle of his similar purpose and 
desire to rescind and revoke said undertaking and requested said 
Judge not to approve the same, and further advised his intention 
to repudiate any liability on said undertaking for the reasons given 
by said Frazzano—all of which transpired in the presence; of said 
Judge Doyle, counsel for your petitioners, and in the presence of 
said Hart as attorney for the said Monahan. That said Attorney 
Hart for said Monahan made no denial of the conditional isigning 
and delivery- of said proposed undertaking; made no denial of any 
of the assertions of facts made by the said Frazzano and the 
fi said Hood, and made no denial of the misrepresentation and 
fraud charged by the said Frazzano and said Hood asl having 
been practiced upon them bv said Hart, but remained entirely silent 
under said charges. Whereupon, in view of said charges and dis¬ 
closures of said proposed sureties, counsel for petitioners objected to 
the approval of the proposed undertaking by said Judge Doyle, who 
announced in open Court his disapproval of said undertaking and 
who thereafter wrote upon the reverse side of said proposed under¬ 
taking the following: 


November 13, 1919. 

“Within bond disapproved, both sureties appearing and ejxpress- 
ing a desire to withdraw. 

(Sgd.) M. M. DOYLE,! 

Judge.” 

J 

6. On November 19, 1919, a motion was filed in said Municipal 
Court by Walter C. Balderston, Esq., as attorney for said Monahan, 
wherein said court was moved to approve the undertaking thereto¬ 
fore submitted to said Judge Doyle oh date of November 12,j 1919, 
and which had been formally disapproved by said Judge Doyle on 
November 13, 1919, a copy of said motion was served upon counsel 
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for petitioners and a hearing was had thereon before said Judge 
Doyle on November 22, 1919. 

At the said hearing counsel for your petitioners opposed the grant¬ 
ing of said motion on the grounds, among others: 

a. The Court having judicially determined the matter by disap¬ 
proving the proposed undertaking on Nov. 19. 1919. said under¬ 
taking was no longer before the Court. 

b. There was not any denial of the charges made by the sureties 
on said proposed undertaking, and their allegations of a conditional 

delivery of said undertaking. 

7 r. That having judicially determined the matter on No¬ 

vember 13, said Judge Doyle could not undertake to make 
another and different determination of the same thing on November 
22. as the time fixed by the statute for submitting said supposed 
undertaking had elapsed. 

d. And for other reasons. 

7. On November 29. said Judge Doyle, however undertook to 
reconsider his former judicial action, and undertook to approve the 
original undertaking submitted to him on November 12. 1919. and 
did write his attempted approval thereof on the reverse side of said 
undertaking in words and figures as follows: 

“Upon hearing of the motion filed herein to approve the appeal 
bond, heretofore disapproved, such disapproval being based solely 
upon the expressed desire of the sureties to withdraw, the sureties 
being otherwise sufficient, it appearing to the Court that it was 
without authority in law to disapprove said bond, said appeal bond 
filed herein is hereby and herewith approved this 29th day of No¬ 
vember. 1919. 

(Signed) M. M. DOYLE, 

Judge” 


Petitioners are advised that as a matter of law. said Judge Doyle 
could not legally approve an undertaking so as to make the same 
obligatory upon the sureties under the facts and circumstances here¬ 
tofore set forth in this petition, and avers that said judge did have 
authority of law to disapprove said bond as he had theretofore 
done. 

Petitioners are also advised that as a matter of law, that when 
said Judge Doyle formally and judicially disapproved said proposed 
undertaking on November 19, 1919, under the circumstances set 
forth herein, said undertaking was no longer before the Court, and 
could not properly be termed “filed” in said Court, and that if 
circumstances and conditions surrounding the original delivery 
of said undertaking by said sureties had changed, then and in that 
event, said proposed undertaking should have been tendered 
8 to the Court anew, and within the time prescribed by the 
statutes and under the rules of said Court. Petitioners aver 
that said proposed undertaking was not again tendered to said Court 
for approval until a period of five or six days after the expiration 
of the time for so doing, and that the act of said Judge Doyle in 
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attempting to approve said undertaking was a nullity, arid beyond 
his .judicial powers or function. 

8. Petitioners further state that after the attempted approval of 
the said .Judge Doyle of the alleged and supposed undertaking on 
November 29. 1919. application was made to said Judge Doyle in 
behalf of petitioners for the issuance of a Writ of Restitution to 
enable them to recover possession of said premises involved in said 
Landlord and Tenant proceedings, and that said application was. by 
the said Judge Doyle, denied, and the writ of restitution refused. 

9. Petitioners aver that under the circumstances disclosed in this 
petition the approval of the issuance of a Writ of Restitution and 
the issuance of the same, as requested, by the said Judge Doyle was 
a ministerial duty, mandatory upon him under the statute! and that 
the refusal on his part to do so, was erroneous and arbitrary, and 
that the approval and issuance of said Writ of Restitutioh by said 
Judge Doyle was and is a ministerial duty, and he had arid has nc 
discretion otherwise than so to do. 

Wherefore, the premises considered, petitioners pray: 

1. That a writ of mandamus issue out of this Honorable Court 
to the Honorable Michael M. Doyle, Judge as aforesaid, Acquiring 
him to approve the issuance of the Writ of Restitution foh the pos¬ 
session of the premises, numbered 101 Rhode Island Avenue 
9 Northeast, in the District of Columbia. 

2. That a Rule to Show Cause may issue forthwith to the 
Honorable Michael M. Doyle. Judge as aforesaid, requiring him to 
Show Cause in this Honorable Court bv a dav certain, to be named 
therein, why he should not at this time issue or approve the issuance 
of a writ of restitution, as prayed herein. 

3. For such other and further relief as the nature of the case 

I 

mav require, and to the Court seem proper. 

GEO. 0. MURRAY. 
DAISY E. MURRAY. 

R, B. DICKEY, | 

Attorney for Petitioner 

State of South Carolina, 

County of Aiken: 


We, and each of us, do solemnly swear that we have read the 
foregoing and annexed petition by us severally subscribed, qnd know 
the contents thereof; that the matters and things therein set forth 
as of personal knowledge are true, and those stated upon informa¬ 
tion and belief, we severallv believe to be true. 

GEO. O. 

DAISY 

Subscribed and sworn to before me this 5 day of December, 


MURRAY. 

E. MURRAY. 



THOS. T. CUSHMAN, 

Clerk of Court, [seal.] 
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10 Rule to Show Cause. 

Filed December 8, 1919. 

******* 

Upon consideration of the petition of George 0. Murray and 
Daisy E. Murray, his wife, filed herein, it is. by the Court, this 
8th day of December. 1919, Ordered, that the defendant, Michael 
M. Doyle, one of the Judges of the Municipal Court of the District 
of Columbia, shmt cause, in this Court, if any he has, on December 
11th, 1919. at 3 o’clock p. m. why the Writ of Mandamus should 
not issue as prayed in said petition. Provided a copy of this Rule 
and Petition be served on him on or before the 9th dav of Decem¬ 
ber. A. D. 1919. 

WILLIAM HITZ, 

Justice. 

Answer to Rule to Show Cause. 

Filed December 12, 1919. 
**:**** * 

Answering the rule issued herein this respondent says that at 
the time said rule was issued in the above entitled cause, the suit 
of George O. Murray and Daisy E. Murray vs. Thomas F. Monahan, 
being L. & T. No. 178,751 in the Municipal Court of the District 
of Columbia had been previous thereto docketed in the Supreme 
Court of the District of Columbia, as required by the rules of 
Court, and the law made and provided in such cases, and was then 
pending on appeal therein, the said appeal being No. 63127 and the 
said appeal is still {tending in said Supreme Court of the District 
of Columbia, and that your respondent at the time of the 

11 issuance of said rule was, for the reasons aforementioned, 
without jurisdiction or control over the matter and is at the 

present time without jurisdiction or control, inasmuch as an appeal 
has been perfected to the Supreme Court of the District of Columbia. 

And having answered said rule this respondent prays that said 
rule be discharged. 

MICHAEL M. DOYLE. 

WALTER C. BALDERSTON. 

Att’y for Respondent. 

District of Columbia, ss: 

I, Michael M. Doyle, being first duly sworn on oath depose and 
say that I have read the foregoing answer by me subscribed and 
know the contents thereof; that the facts therein stated of mv own 
personal knowledge are true and those stated upon information and 
belief, I believe to be true. 


MICHAEL M. DOYLE. 
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i 

Subscribed and sworn to before me this 12th day of December 
A. D. 1919. 

J. R. YOUNG, 

• QJjQxtz 

By ALF. G. BUHRMAN, 

Ass’t Cl’k. 


Answer to Petition. 

j 

Filed December 12, 1919. j 

★ * * * * * j * 


To the Honorable the Justices of the Supreme Court of the District 

of Columbia: 

For answer to the petition filed herein your respondent respect¬ 
fully represents to the Court as follows: 

12 1. Respondent neither admits nor denies the allegations 
contained in paragraph one of the petition, having no per¬ 
sonal knowledge thereof, and demands strict proof thereof. 

2. Respondent admits the allegations contained in paragraph two 
of said petition. 

3. Respondent says that the allegations contained in paragraph 
three of said petition are substantially correct and admits them. 

4. As to the allegations contained in paragraph four of said 
petition, this respondent says that the record in the case is not 
before him at this time, the same being docketed on appeal in the 
Supreme Court of the District of Columbia, but your respondent 
believes that the allegations contained in said paragraph are sub¬ 
stantially true. 

5. Responding to paragraph five of said petition this respondent 
admits that at the hour of 2:00 p. m. on November 13, |1919, and 
agreeably to notice of appeal, the undertaking on appeal in the 
case of Murray against Monahan was submitted to this respondent 
for approval, by counsel for said Monahan, and in the presence of 
counsel for petitioners. Your respondent does not agree with the nar¬ 
ration of the petitioner, as set out in said fifth paragraph, gs to what 
occurred upon the submission of the undertaking and the sureties. 
Your respondent says that the surety Frank Frazzano took the stand, 
was sworn, and after being interrogated by Mr. Hart, representing 
the defendant Monahan, now appellant, cross-examination was taken 
up by counsel for the present petitioner. When, on crossrexamina- 
tion counsel for the petitioner brought to the attention of said Fraz¬ 
zano, that it was possible that he would be liable not only for the rent 

alone, but for intervening damages as well, if any, in the 

13 event that judgment on appeal in the Supreme Court of the 
District of Columbia went for the plaintiff and against the 

defendant, the said Frazzano rose to his feet and said ‘'Judge, I 
did not understand I would be liable for anything but the rent. 
Under the circumstances I would not care to go on this bond.*’ 
Thereupon Mr. Hood, co-surety on the undertaking, who was present 
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in the Court room, stepped up to the bench and said: “Judge, 
you may as well know all about this thing. Hart (who represented 
Monahan) promised to pay us $20.00 for the bond and one month'.' 
rent. He comes here today with only $15.00 and no rent. I don't 
like to go on the bond either. He also owes us $5.00 on the last 
bond.” Thereupon Mr. Hart said he would, have the money by 
4:00 o'clock if thev would wait. The sureties said that thev did 
not care to go on the undertaking anyway. Your respondent there¬ 
upon made the following entry: 

November 13, 1910. 

“Within bond disapproved, both sureties appearing and expressing 
a desire to withdraw. 

(Sgd.) M. M. DOYLE, 

Judge’’ 

Because of the above mentioned facts, your respondent does not 
agree with the statement of the petitioner that the undertaking was 
signed by the sureties and delivered upon condition. From the 
hearing of the facts your respondent found, as a fact, that it was 
not a conditional delivery of the undertaking, but a failure to pay 
the fee promised for the undertaking. The sureties were satisfac¬ 
tory and sufficient in the opinion of the Court and your respondent 
entered up the order of disapproval of the undertaking for the 
reason expressed in said disapproval. 

0. Responding to the allegations contained in paragraph 
14 six of the petition, your respondent says that the record is 
not before him because the same is now docketed and pend¬ 
ing on appeal in the Supreme Court of the District of Columbia, 
so he is unable to verify dates in the record, but believes that the 
statements contained in paragraph six of said petition are substan¬ 
tially correct. 

7. Responding to the seventh paragraph of said petition, this 
respondent says that upon consideration of the motion to approve 
the undertaking, t}ie Court having information that the said Hart 
had received Eighty ($80.00) Dollars from his client, the said 
Monahan, the same being given to Hart by Monahan for the pur¬ 
chase of the l>ond herein filed and for the payment of the month’s 
rent to the sureties and that in fact the Eighty ($80.00) Dollars 
mentioned represented two months' rent plus the price of the bond: 
and the Court further after argument of counsel being of the opinion 
that he was without authority to allow the sureties to withdraw, 
the undertaking having been duly signed and previously submitted 
for approval and the dispute being one between surety and counsel 
for principal for failure to pay a fee. the Court thereupon, the under¬ 
taking still l>eing in the files of the Municipal Court, approved said 
undertaking in the manner and form substantially as set out by the 
petitioner in said paragraph seven, except that the bond was ap¬ 
proved on the 29th day of November. 1919. the Court writing in it 
at that time “As of. and for the 13th day of November, 1919.” 

The undertaking duly signed by the principal and sureties was 
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submitted to your respondent in his capacity as a Judge of the 
Municipal Court, for approval on November 12,' 1919, and was dis¬ 
approved on November 13. 1919. the notation being “Both 

15 sureties appearing and expressing a desire to withdraw.” 
The Court later after argument on motion for approval, being 

of the opinion that it was without authority in law to allow the sure¬ 
ties to withdraw, approved said bond, as of. and for November 13, 
1919, as follows: 

“Upon hearing of the motion filed herein to approve the appeal 
bond, heretofore disapproved, such disapproval being based solely 
upon the expressed desire of the sureties to withdraw, the sureties 
being otherwise sufficient, it appearing to the Court that it was with¬ 
out authority in law to disapprove said bond, said appeal bond filed 
herein is hereby and herewith approved this 29th day of November. 
1919, as of, and for the 13th dav of November. 1919. 

(Signed) ' M. M. DOYLE. 

Judge” 

\ 

The undertaking was submitted within the time required by law 
and remained continuously in the files and on file in the Municipal 
Court, of the District of Columbia. 

<S. Responding to the allegations contained in the eighth para¬ 
graph of said petition, this respondent says that application was made 
to said respondent on behalf of the petitioners for the issuance of a 
writ of restitution; that this request was made after the aforemen¬ 
tioned approval of the undertaking. The issuance of the writ was 
refused on the ground that the appeal undertaking having been 
perfected bv the approval of the respondent and the request for the 
writ coming after the approval of tbe undertaking, that all control 
or jurisdiction over the matter was beyond this respondent as a 
Judge of the Municipal Court and was now lodged in the Supreme 
Court of the District of Columbia because the appeal had been per¬ 
fected. j 

This respondent cannot give verbatim the entry made on the writ 
of restitution, because it is not now before him, hut is lqdged in the 
Supreme Court of the District of Columbia, where the case 

16 of Murray vs. Monahan tried below is now pending on 
appeal, but in substance the following entry was made by 

your respondent upon said writ of restitution : 

“Issuance of writ refused, the appeal bond having already been 
approved this dav. 

M. M. DOYLE, 

Judge.”. 

9. Responding to the allegations contained in the hinth para¬ 
graph of said petition, this respondent denies that he had any duty 
ministerial or otherwise and denies that his refusal to issue the writ 
was erroneous and arbitrary, for the reason that upon the approval 
of the undertaking by this respondent, the appeal became thereby 

j 

I 

i 
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perfected and your respondent as a Judge of the Municipal Court 
lost all jurisdiction or control: that by the approval of the under¬ 
taking the appeal became perfected to the Supreme Court of the 
District of Columbia and that that Court sitting as an Appellate 
Court to the Municipal Court, had sole and exclusive jurisdiction 
of the matter. This respondent was therefore without power, min¬ 
isterial or judicial, to in anywise issue any writ, rule, order or sub¬ 
poena, or in anywise or manner do any aet judicial or ministerial, 
with regard to or touching upon the case of Murray vs. Monahan. 

And for further answer to the petition filed herein, your respond¬ 
ent says that the case of Murray vs. Monahan at the time of the is¬ 
suance of the rule to show cause herein, in fact at the time of the fil¬ 
ing of the petition in this case, had been lodued and doeketed as case 
at law Xo. 63,127 in the Supreme Court of the District of Columbia, 
where it is now lodged and docketed: that the same is without the 
jurisdiction of this respondent as a Judge of the Municipal Court 
and that this \yrit should not lie to vour respondent, because 
17 it would require him to do a vain thing. Further, that by 
the perfecting of the appeal the remedy open to the petitioner 
in the event that he was rightfully aggrieved was on a motion to 
dismiss because your ; respondent had no authority as a Judge of 
the Municipal Court to approve said appeal undertaking, therefore 
the petitioner having adequate and complete remedy by exercising 
his right to file a motion to dismiss in the Supreme Court D. C. the 
appeal of Murray vs. Monahan, the petitioner has no right to the 
extraordinary writ of mandamus. 

Wherefore vour respondent prays that the petition be hence dis¬ 
missed. with his reasonable costs incurred. 

MICHAEL M. DOYLE. 

WALTER C. BALDERSTOX. 

Atf'y for Respondent. 

District of Columbia, ss: 

T, Michael M. Doyle, being first duly sworn on oath depose and 
say that T have read the foregoing answer by me subscribed and 
know the contents thereof: that the facts therein stated of my own 
personal knowledge are true and those stated upon information and 
belief, T believe to be true. 

MICHAEL M. DOYLE. 


Subscribed and sworn to before me this 12" day of December, A. 
D. 1919. 

J. R. YOUNG. 

Clerk 

By ALF. G. BUHRMAN, 

Ass’t CVk. 
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U. S. OF AMERICA, ETC., VS. MICHAEL M. DOYLE; ETC. 


18 Supreme Court of the District of Columbia. 

Tuesday. December 16, 1919. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

* * * * * * * 

This cause coming on to be heard upon the petition for a Writ 
of Mandamus filed herein, the Rule to show cause issued thereon, 
answer to said Rule, and answer to said petition, having heretofore 
ben argued and submitted to the Court, it is considered that the 
prayer of the petition be and it hereby is denied, that the Rule to 
show cause be, and the same hereby is discharged, that the petition 
be, and the same hereby is dismissed, and that the Respondent re¬ 
cover against the Petitioners the costs of his defense, to be taxed by 
the Clerk, and have execution thereof. j - 

I 

I 

Wednesday, December lJth, 1919. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. | 

* * * * * * * 

Now come here the petitioners by their Attorney of record in open 
Court, and note an appeal to the Court of Appeals of the District of 
Columbia, from the judgment entered in this cause pn the 16th 
day of December, 1919, and the penalty of a bond for posts on said 
appeal is hereby fixed in the sum of one hundred dollar^ ($100.00), 
or, in lieu thereof, a deposit of Fifty dollars ($50.00). 


Memorandum. 

January 9, 1920.—$50 deposited in lieu of appeal bond. 
* Assignment of Error. 

Filed February 16, 1920. 


1. The Court erred, when, finding that the Appeal Bond had 
been approved by the Municipal Judge improvidently and out of 
time,—it did not grant the Writ as prayed in said petition. 

R. B. DICKEY, 


Attorney for 


Relator. 
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V. S. OF AMERICA, ETC., VS. MICHAEL M. DOYLE, ETC. 


Designation of Record. 

Filed February 16, 1920. 

******* 

The Clerk will please prepare the record for appeal in this case 
to the Court of Appeals of the District of Columbia, as follows: 

1. Petition for Writ of Mandamus and rule issued thereon. 

2. Answer to Rule and Answer to petition. 

3. Judgment. 

4. Notation of Appeal. 

5. Memo.: $50. deposit in lieu of Bond on appeal. 

6. Assignment of Error. 

7. This designation. 

R. B. DICKEY, 
Attorney for Petitioners. 

20 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 19, both inclusive, to be a true and correct transcript of record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 63148 at Law, wherein 
United States of America, on the relation of George O. Murray et 
al. are Plaintiffs, and Michael M. Doyle, one of the Judges of'the 
Municipal Court of the District of Columbia is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affiv 
the seal of said Court, at the City of Washington, in said District 
this 20th dav of February. 1920.' 

[Seal Supreme Court of the District of Columbia.] 

< JOHN R, YOUNG, 

Clerk 

By W. E. WILLIAMS, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3367. United States of America, on the relation of George O. 
Murray, et al., appellants, vs. Michael M. Doyle, one of the Judges 
of the Municipal Court of the District of Columbia. Court of Ap¬ 
peals, District of Columbia. Filed Feb. 24, 1920 Henrv W 
Hodges, Clerk. * * 
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No. 3,367. 


No. 7, Special Calendar. 


United States op America on the Relation of 
George O. Murray and Daisy E. Murray, Appellants . 

vs. 

Michael M. Doyle, One of the Judges of the Mu¬ 
nicipal Court of the District of Columbia. 


STATEMENT OF FACTS. 


This is an appeal from a judgment and order of the Su¬ 
preme Court of the District of Columbia, discharging a 
rule to show cause and dismissing a petition of the relators, 
George O. Murray and Daisy E. Murray, for a writ of 
Mandamus against Michael M. Doyle, one of the Judges 
of the Municipal Court of the District of Columbia. 

On October 24, 1919, George O. Murray and Daisy E. 
Murray, being then the bona fide purchasers for value, and 
owners of premises No. 161 Rhode Island Avenue, North- 
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east, in the District of Columbia, filed a Landlord and Ten¬ 
ant complaint in the Municipal Court of the District of Co¬ 
lumbia, against one Thomas F. Monahan, who was then a 
tenant and occupant of said premises for the purpose of 
recovering possession of the same. A summons was issued 
out of said Municipal Court on said date, October 24, 1919, 
and was duly served on the said Monahan, requiring him 
to appear in said Court on November 5, 1919, at ten o’clock 
A. M. and show cause why judgment for the restitution 
of the possession of said premises should not be given 
against him, besides costs. Said case being numbered Land¬ 
lord and Tenant, No. 178,7ol. 

On November 5, 1919, said cause was heard before Mi¬ 
chael M. Doyle, one of the Judges of said Municipal Court, 
who, on said date, after trial, involving the production of 
testimony rendered judgment in favor of the petitioners 
for possession of the premises in question, with costs. An 
apj>eal from said judgment was noted by the defendant 
in open Court. On Nov mber 10, 1919, formal notice of 
defendant’s ap]>eal was served on counsel for the plaintiffs, 
in which plaintiffs were advised that on November 13, 
1919, at two o’clock P. M. at the Municipal Court, the de¬ 
fendant would offer two sureties, namely Frank Frazzano 
and Charles D. Hood, on an undertaking to be given in said 
cause. On November 13, 1919, at the hour of two o'clock 
P. M. and conformably to the notice, said undertaking was 
formally presented to Judge Michael M. Doyle for ap¬ 
proval by counsel for the defendant, and in the presence 
cf counsel for the plaintiffs. During the course of the 
examination of said sureties by counsel for the plaintiffs 
touching their financial faculties and ability to justify on 
said undertaking, both of the sureties on said undertaking 
requested the Court not to approve said undertaking, stating 
that, they had lieen misled into signing the same; that it 
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had been signed conditionally, and they then gave Notice of 
their intention of rescinding and revoking said undertaking 
before the same had been approved, and further stated that 
they would not be responsible thereunder. In these circum¬ 
stances counsel for the plaintiffs requested said Judge Doyle 
not to approve said alleged undertaking, for the reason 
that it would afford no possible protection to the plaintiffs 
in any claim thereafter arising against said sureties and 
for the further reason that there was no proper undertaking 
before the Court, which said Judge could approve. Where¬ 
upon said Judge Doyle announced in open Court his dis¬ 
approval of said undertaking, and thereafter wrote upon 
the reverse side thereof, the following: 

November 13, 1919. | 


“Within bond disapproved, both sureties appearing 
and expressing a desire to withdraw. 

(Signed) M. M. Doyle, Judge.'’ 

On Novemlier 19, 1919. a motion was filed in said Mu¬ 
nicipal Court by substituted counsel for the defendant 
Monahan, in which said court was moved to approve the 
alleged original undertaking which had been formally dis¬ 
approved by said Judge Doyle, on November 13, 1919. 
Said motion was set for hearing on November 22, 1919, 
at 10 A. M. On the day of said hearing counsel for plain¬ 
tiffs opposed the granting of said motion (R.. p. (>). Upon 
consideration of said motion the said Judge Doyle attempt¬ 
ed to approve said alleged undertaking on November 29, 
1919, as and for the 13th day of Noveml^er, 1919 (R., 

P-6). I;.,' 

On November 29, 1919, but subsequent to said attempted 

approval by said Judge Doyle, the plaintiffs in that cause 
made application to said Judge Doyle for the issuance of 
a writ of restitution to enable them to recover possession 
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of the premises involved in said Landlord and Tenant pro¬ 
ceeding, which application was denied and the writ of resti¬ 
tution refused (R., p. 7). Whereupon the plaintiffs on De¬ 
cember S, 19JO, filed a petition in the Supreme Court of 
the District of Columbia, praying for the issuance of a 
writ of mandamus to the said Judge Doyle, requiring him 
to approve the issuance of the writ of restitution for the 
possession of the premises in question. A rule to show 
cause was granted by one of the Justices of said Supreme 
Court, and on December 12, 1919, an answer to said rule 
and to said petition was duly filed in said Supreme Court 
and a hearing had thereon, and on December 16, 1919, Mr. 
Justice Hitz, before whom said hearing was had (and who 
subsequently sustained a motion to dismiss the appeal be¬ 
cause of the invalidity of the undertaking) entered an order 
denying the prayers of said petition, discharging the rule 
to show cause, and dismissing said petition. From this 
order or judgment an appeal was noted to the Court of Ap¬ 
peals (R., p. 13) and the cause is now in this Court on said 
appeal. 


Specification of Error. 

The Court erred, when, having determined that the Un¬ 
dertaking was improvidently approved by the Municipal 
Court judge, and out of time, and that there was no valid 
or legal Undertaking in the case, it did not grant the Writ 
of Mandamus as prayed in the petition of the relators. 


ARGUMENT. 


Point 1. 


Mandamus is the appropriate remedy to compel 
the performance of a ministerial act, and particu- 


larly is this true where there is no other plain legal 
remedy. 

That mandamus is the appropriate remedy to compel the 
performance of a ministerial act or duty, and particularly 
where there is no other plain legal remedy, has been so 
often announced by Courts, that it would seem needless to 
cite authority in support of the proposition. This Court 
has passed upon the question in numerous decisions. 

j 

U. S. ex rel Dunlap vs. Block, 128 U. S., 40, 4S, 

Mutual Dis. Messenger Co. vs. Wight, 15 App. D. C., 
463, 

Lochren vs. Long, 6 App. D. C., 4S6, 505, 

Brody vs. Seymour, 10 App. D. C., 567, 

Roberts vs. U. S., 176 U. S., 221, 

Opisso vs. Young, 31 W. L. R., 276, 

U. S. ex rel Parish vs. McVeagh, 214 U. S., 124^ 
Interstate Commerce Comm. vs. Humboldt S. S. Co., 
224 U. S., 474 (also in 37 App. D. C., 266), 
Seymour vs. South Carolina, 2 App. D. C., 240. j 

Point 2. | 

The issuance of a Writ of Restitution by a Judge 
of the Municipal Court, particularly by the Judge 
who rendered the judgment, to effectuate a valid 
judgment previously rendered for possession of real 
estate, where there is no valid appeal pending, is 
a Ministerial duty, which will be controlled by Man¬ 
damus. 

| 

The judgment of the Court below that there was no 
valid Undertaking in the case, and that the action pf the 
Municipal Judge in attempting to approve an Undertaking 
out of time, was a nullity, determined the questioij that 
THERE WAS NO APPEAL PENDING, hence it seems 
obvious that the issuance of a Writ of Restitution J>y the 
Municipal Court judge, in effectuating a judgment for pos- 

j 

session previously rendered by him, after the time for ap- 
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peal had long elapsed, was a distinctive ministerial duty, 
which should have teen controlled by the issuance of the 
Writ of Mandamus. 

The purpose of a writ of Mandamus is to enforce the 
performance of a duty, and where a positive official duty is 
enjoined by law upon any Court, teard or officer, and no 
discretion is given as to the mode or manner of perform¬ 
ance. mandamus is the proper remedy to compel its per¬ 
formance. 

U. S. vs. Bayard. 5 Mackey (D. C.) 42$: 

U. S. vs. Ross. ’> App. I). C. 241 

Roterts vs. U. S., supra. 

Butterworth vs. U. S., 112 L\ S., 50. 

Interstate Com. Comm. vs. Humteldt. etc., supra. 

And where a duty is reposed upon a judge or tribunal, 
and. no discretion as to its j>erformance given, performance 
may be compelled by mandamus. 

McCreary vs. Rogers, 35 Ark., 2!)S. 

Bostock vs. Sams. 95 Md., 400. 

Commonwealth vs. Justice Jampton Co.. Court, etc., 2 
Pick., 414. 100 Va„ r>8:>. 

A Writ of restitution for the possession of real estate, is 
identical in character with an execution on a judgment, 
neither of which involve the slightest discretion. With re¬ 
spect to the latter it has teen held in numerous cases, that 
it is a purely ministerial duty, and the Writ of Mandamus 
lies to compel its performance. 

Exparte Sibert. 07 Ala.. 34!); 

Holturn vs. Grieff, 144 Calif.. *>21. 

Scott vs. Bedell. 10$ Ga.. 20*>: 

State vs. Renick. 157 Mo., 202: 

Stofford vs. Union Bank. 17 Howard. 27.">. 

State vs. Graves, 190 S. W. ( Mo.) 859 

People vs. Nuhn. 150 N. V. Supp.. 559. 


A Justice of the Peace may l)e compelled by mandamus 
to issue execution. 

I 

j 

Hamilton vs. Tutt. <55 Calif.. 57. 

Point 3. j 

i 

The relators in this case not only had no other 
plain legal remedy, but no other remedy whatever. 

It is suggested by the respondent in his answer to the 

petition that the relators have such another adequate and 

complete remedy by motion to dismiss the appeal, if the 

Undertaking was improvidently approved, and is therefore 

a nullitv, as will warrant a denial of the Writ of Man- 

damus. This of course assumes that had the appeal, upon 

motion made, 1>een dismissed, the Municipal Court judge 

would then have issued the Writ of Restitution. Jn the 

light of the record in this case, it is submitted that there 

is no reasonable justification for this assumption. It may 

or it may not have been granted. If again refused, then 

what? Are the relators to be again put to the expense and 

inconvenience as well as the delay incident to another simi- 

* 

lar application? 

A brief extract from the rather recent case of Nicbll vs. 
Koster, 157 Calif., 410, states very aptly the true criteria 
on this point. j 

i 

But to preclude the right to resort to Mandamus, 
such other remedy, when otherwise appropriate, must 
be adequate, and equally well adapted to right the 
wrong complained of. If it be incomplete OR LESS 
DIRECT AND EFFECTIVE, the court may, m the 
exercise of a sound discretion, either grant or Refuse 
the writ. In Pipe Line Co. vs. Riggs, 75 W.j Va., 
353. 35(5, there was. as it appears, a clear and express 
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remedy given by statute to compel a sheriff to pay 
County orders lawfully drawn uj>on him, yet the com¬ 
mon law coercive writ was upheld because more con¬ 
venient. direct, ljeneficial and efficient. When these 
elements concur, mandamus is proper as a mode of 
redress, although there may lx; another legal remedy 
for the same wrong. See Bunch vs. Short. 7S W. Ya., 
704.” 

The suggestion of the respondent, that the relators may 
l>e able to accomplish what they desire by some motion to 
dismiss an appeal, founded uj>on an Undertaking approved 
by respondent, which the court l)elow determines a nullity, 
hardly measures up to the accepted requirement of all the 
authorities that the remedy MUST BE ADEQUATE TO 
ENFORCE THE RIGHT OR THE DUTY IN QUES¬ 
TION. 

It has l>een held that a remeclv which will defeat the 

* 

right to a Writ of Mandamus must l)e a remedy against 
the respondent in mandamus: a remedy against a third per¬ 
son will not have that effect. 

Williams vs. Clayton, 0 Utah, SO. 

Palmer vs. Stacy. 44 Iowa, 340. 

The identical situation which confronts the Court in this 
case arose in the case of Kirk vs. Cole. Xos. 10,031 and 
10.781, l>efore the General Term of The Supreme Court 
of the District of Columbia. In that case. Kirk on Sept. 
30, 1870, obtained a judgment before a Justice of the Peace 
for possession of real estate in the District of Columbia 
On Octol)er 10. 1S70, he sought and obtained a writ of 
restitution, which was not effectively executed. On Octol>er 
14. 1S70, the defendant furnished an appeal lx>nd, which 
the Justice of the Peace accepted, and sent the papers in the 
cause to the Supreme Court of the District of Columbia . 
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just as was done in this case. On October 17, 1870, the 
plaintiff directed the Justice of the Peace to issue an .^.LIAS 
writ of Restitution for the purpose of executing said judg¬ 
ment for possession. On October IS, 1876, the said justice 
of the Peace, after considering the matter, declined ind re¬ 
fused to issue said ALIAS writ and gave as his Reason 
therefore that he had sent all the papers in the case to a 
higher court, and “therefore fail to see that I am authorized 
to take further action in the premises.” On said October 
18, 1876, application was made to the District Supreme 
Court for a Writ of Mandamus, directed to said Justice of 
the Peace commanding him to issue the writ of restitution 
forthwith, and Chief Justice Carter ordered the writ is¬ 
sued as prayed in said petition. 

I 

From the order of Chief Justice Carter granting the 
Writ, an appeal was taken to the General term. Subse¬ 
quently, to wit, November 22, 1S76, the attorneys for Kirk 
filed a motion before the special term to dismiss the at¬ 
tempted appeal from the Justice of the Peace, on the 
ground, there as here, that there was no proper Undertak¬ 
ing in the case. This motion, along with the appeal from 
the order granting the Writ of Mandamus, was by the 
Chief Justice certified to the General Term for hearing. 
The Court in General Term granted the motion to dismiss 
the appeal, and affirmed the action of the Chief Justice in 
granting the Writ of Mandamus. 

• In practically every particular, that case parallels the 
instant case, as a motion to dismiss the appeal in Monahan, 
appellant, vs. Murray et al. No. 3364, and to be heard in 
connection with this case, was made in the lower Court and 
GRANTED, while the petition for a Writ of Mandamus 
to compel the issuance of a Writ of Restitution, a purely 
Ministerial Act, growing out of that case, was REFUSED. 

It is therefore submitted that the judgment of the lower 
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Court in refusing the W rit of Mandamus should be re¬ 
versed, and the writ ordered issued as prayed in said peti¬ 
tion. 

Raymond B. Dickey, 
Attorney for Appellant. 






Court of Appeals of the District of Columbia 


APRIL TERM, 1920 


COURT OF AFPEAUS 

DISTRICT OF COLUtvtSA 
F I L- E D 


NO. /SPECIAL CALENDAR 


UNITED STATES OF AMERICA ON THE RELATION 
OF GEORGE 0. MURRAY AND DAISY E. MURRAY 

Appellants. . 


MICHAEL M. DOYLE, ONE OF THE JUDGES OF THE 
MUNICIPAL COURT OF THE DISTRICT OF 

COLUMBIA* 


BRIEF FOR APPELLEE 

WALTER C. BALDERSTON, 

Attorney for Appellee, 



















IN THE 

Court of Appeals of the District of Columbia 

April Term, 1920. , S 
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STATEMENT OF CASE. 


George 0. Murray and Daisy E. Murray, residents 
of the State of South Carolina, commenced landlord and 
tenant proceedings on the 24th day of October, 1919, in 
the Municipal Court of the District of Columbia, against 
Thomas F. Monahan, for the possession of premises 
known as No. 161 Rhode Island Avenue Northeast, Wash¬ 
ington, D. C., that judgment for possession of said prop¬ 
erty was rendered in favor of the claimants: THAT 
THEREAFTER AND WITHIN THE TIME REQUIRED 
BY THE RULES OF COURT AND THE LAW PROVID¬ 
ED IN SUCH CASES, the defendant in that case filed a 
proper undertaking with sufficient sureties and there¬ 
after, pursuant to proper notice by Monahan, the appell¬ 
ant, therein submitted to the justice presiding in the Mu¬ 
nicipal Court, on the 12th day of November, 1919, (with¬ 
in the time required by the rules of court and law) the 
(appeal) undertaking for approval; that the two sureties, 
Frank Franzano and Charles D. Hood, at the time the 
undertaking was submitted for approval, appeared for 
the purpose of being examined as to the sufficiency qf the 
undertaking theretofore signed and entered into by them 



as sureties for the said defendant Monahan and the said 
Franzano and Hood were sworn, and after being interro¬ 
gated by George P. Hart, (who held himself out as an at¬ 
torney at law) representing the said Monahan, and were 
cross-examined by counsel for the complainants. When, 
on cross-examination counsel brought to the attention of 
said Franzano* that it was possible that he would be liable 
not only for the rent alone, but for intervening damages 
as well, if any, in the event that judgment on appeal in 
the Supreme Court of the District of Columbia went for 
the complainants against the defendant therein, the said 
Franzano rose to his feet and said “Judge, I did not un¬ 
derstand I would be liable for anything but the rent. 
Under the circumstances I would not care to go on this 
bond”. Thereupon Charles D. Hood, co-surety on the 
undertaking, who was present in the Court room, stepped 
up to the bench and said: “Judge, you may as well know 
all about this thing. Hart (who represented Monahan) 
promised to pay us $20.00 for the bond and one month’s 
rent. He comes here today with only $15.00 and no rent 
I don’t like to go on the bond either. He also owes us 
$5JD0 on the last bond.” Thereupon Mr. Hart said he 
would have the money by 4: o’clock if they would wait. 
The sureties said that they did not care to go on the 
undertaking anyway. Thereupon the respondent herein 
(appellee) made the following entry: 

“Within bond disapproved, both sureties 
appearing and expressing a desire to with¬ 
draw.” 

Thereafter the defendant (Monahan) filed in the 
cause a motion to approve the undertaking and stay re¬ 
stitution, notice of said motion being duly served on the 
complainant’s attorney of record, that the motion would 
be heard November 22, 1919. After hearing argument 
by counsel for the respective parties on the motion, the 
respondent herein decided to approve and did approve said 
undertaking (bond) on the 29th day of November 1919, 



as of, and for, the 13th day of November, 1919, the ap¬ 
proval being in the language following: 



"Upon hearing of the motion filed herein to 
approve the appeal bond heretofore disap¬ 
proved, such disapproval being based solely 
upon the expressed desire of the sureties to 
withdraw, the sureties being otherwise suffi¬ 
cient, it appearing to the court that it was 
without authority in law to disapprove said 
bond, the said appeal bond filed herein is here¬ 
by and herewith approved this 29th day of 
November, 1919, as of, and for, the 13th day 
of November, 1919. 


“M. M. Doyle, 

Judge.” 

The complainants (appellants herein) George 0. 
Murray et al, caused to be filed in the Supreme Court of 
the District of Columbia, on December 8,1919, a petition 
praying among other things, that a writ of mandamus 
issue requiring the respondent herein to approve the is¬ 
suance of the writ of restitution for possession of the 
premises numbered 161 Rhode Island Avenue Northeast, 
in the District of Columbia, and for a rule to show cause 
against this respondent why he should not be required to 
approve the issuance of a writ of restitution. That on 
said 8th day of December, 1919, a copy of said rule to 
show cause was served on this respondent, returnable 
December 11th, 1919. Upon the said petition and the 
answer of this respondent thereto, argument was had 
before Mr. Justice Hitz, one of the presiding justices of 
the Supreme Court of the District of Columbia, who on 
the 16th day of December 1919, entered the following 
judgment dismissing the Rule to show cause. 


“This cause coming on to be heard upon the 
petition for a Writ of Mandamus filed herein, 
the Rule to show cause issued thereon, answer 
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to said Rule, and answer to said petition, 
having heretofore been argued and submitted 
to the Court it is considered that the prayer 
of the petition be and it hereby is denied, that 
the Rule to show cause be, and the same here¬ 
by is discharged, that the petition be, and the 
same hereby is dismissed, and that the Re¬ 
spondent recover against the Petitioners the 
costs of his defense, to be taxed by the Clerk, 
and have execution thereof.” (Rec. pg. 13.) 

From this judgment this appeal was taken. 


ARGUMENT. 

Loss of Jurisdiction After Appeal Perfected. 

In the case of Chisholm vs. Cissell, 12 App. D. C., 
180, the Supreme Court of the District of Columbia at¬ 
tempted to dismiss an appeal to the Court of Appeals 
after the appeal bond had been approved and filed. 

In that case, Mr. Justice Alvey said: 

“After the appeal bond was approved and 
filed, which in this case, was for costs mere¬ 
ly, the appelle moved the court below to set 
aside the approval of the appeal bond, and to 
dismiss the appeal bond, because, as stated in 
the motion, no notice had been given the ap¬ 
pellee of the address of the surety in the bond, 
or of the time when the bond would be offered 
for approval by the court or one of the justi¬ 
ces thereof; and because the bond had not been 
tendered within the time prescribed by the 
rule.” 

The motion of the appellee to dismiss the appeal was 
granted. 
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;■ The Court said: | ' 

“We think this order was imprpvidently 
• granted. The appeal having been entered 

within the time prescribed by the; rule of 
Court, and the appeal being approved by one 
of the justices of the court below, and filed by 
the appellant, all power and control over the 
right to prosecute the appeal terminated, so 
far as the court below was concerned.” 

In this case of Goldsmith and Valentine, 36 App. 299 
Charles Valentine, sued out a writ of habeas corpus 
against Mrs. Goldsmith directing her to produce the body 
of Valentine’s, son Russell G. Valentine. Upon hearing the 
court awarded the custody of the child to R. Frank Val¬ 
entine, the uncle of the child, a brother of the petitioner 
but not a party to the proceedings. Mrs. Goldsmith gave 
notice of appeal and asked the court to fix a bond and the 
bond was fixed at $2000. This bond was duly ekecuted 
and approved by the Court and filed May 3, 1910. Not¬ 
withstanding the foregoing, the court, after the filing of 
the bond, on petition of Charles Valentine ordered the 
child turned over to R. Frank Valentine, pending the ap¬ 
peal, subject to the filing of a bond on his part, i \ 

i 

In that case the court said: 

4 ; 

“The sole question with which we are now 
concerned is whether the court had jtirisdic- 
; tion to enter said order, the cause in which it 

was entered having been appealed to this court 
■ and a supersedeas bond having been filed.***” 

• “Rule 10 of this court provides, in j effect 

I that an appeal from any order, judgment or 

decree of the Supreme Court of the District 
of Columbia shall operate as a stay of exe¬ 
cution or supersedeas if an approval bond is 
filed ‘conditioned for the successful prpsecu- 
i tion of such appeal’. The conditions of this 





rule having been complied with, we see no 
reason why the appeal was not as effective in 
this case as in any other. Upon perfecting of 
said appeal the court below was ousted of its 
jurisdiction and the cause transferred to this 
court.” 

Draper vs Davis, 102 U. S., 370. 

U. S. ex rel. Crawford vs, Additio, 22 Wow., 
174. 

The effect of the order below might and probably 
would render futile the appeal taken. Such a situation 
cannot, of course, be permitted. The parties to the ap¬ 
peal are entitled to have the status quo maintained during 
its pendency. Certainly after they have given a bond to 
stay all further action until the determination of their 
appeal, they ought not to be put in a position where they 
could be kept out of the rights determined in the appeal. 

Lasier vs. Lasier Ct. App. (1917) 45 Wash. Law Rep, 

796. 

Where an appeal has been perfected by the filing of 
the required appeal bond the court below is without jur¬ 
isdiction to make any change therein. 

In this case the lower court attempted to change 
order for payment of money for support of a child to an 
order to make the money apply for the support of both 
wife and child. 

The Court said: 

“The appellant on December 21,1915, noted 
his appeal in open court and on December 24, 
1915, filed the required appeal bond. This 
perfected the appeal bond, citing Chisholm vs. 
Cissell, and Taylor vs. Leesnitzer, 220 U. S. 
90 and removed the decree from the jurisdic- 
' tion of the lower court to this court. After 
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that it was not competent for the lower court 
to make any change in the decree. 

Two courts cannot have jurisdiction in the - 
same case at the same time.” 

1 • i # 

The peculiarity of this case, is that the Court of Ap¬ 
peals said the change made in the decree was a correct 
change and that despite its correctness the court below 
was without power to do so and now by its judgment di¬ 
rected the lower court to enter the change in the judg¬ 
ment that it had heretofore made, that is, that the court 
below could not even change any unintentional errors or 
slips in the entry of its judgment after the appeal bond 
was filed and approved. 

I 

Hetzel vs. R. R. Co., 3 Mackey 338. 

j 

If a motion for a new trial and arrest has been heard, 
and pending these motions no levy of execution has been 
made, the giving of the appeal bond will stay all further 
proceedings under execution. 

MANDAMUS WILL NOT LIE WHERE THERE IS 
ANOTHER ADEQUATE REMEDY. 

Lacrone vs. McAdoo 46 Washn. Law Rep., 710. 

I 

In this decision Chief Justice Smyth says that man¬ 
damus is an extraordinary writ and cannot be resorted to 
except where there is no other legal remedy. This de¬ 
cision by the present Chief Justice quotes with approval 
the late Chief Justice Shepard from the case of Moore vs. 
U. S. 33 App. D. C. 597. 37 Washm. Law Rep., 735 as 
follows: 

“Nothing is better settled than that the 
writ of mandamus cannot be granted in any 
case where there is another adequate remedy.” 

/ . i 

And further, to the same effect are 


7 




Seymour vs. S. Carolina, 2 App. D. C. 240. 
Seymour vs. Brodie, 10 App. D. C. 567. 

25 W. L. R. 183. 

This is in harmony with the Supreme Court of the 
United States In re: Key 189 U. S. 84 and In re: Penn¬ 
sylvania R. R. Co. 137 U. S. 451. 

Mandamus cannot be made to operate as an appeal 
or a writ of error. 

U. S. ex rel. Scott vs. Edward B. Moore, 40 W. L. R. 

346. 


In the case of: 

Whitney vs. Frisbie, 6 D. C. 262. 

On a judgment in Equity in favor of the complainant, 
the defendant prayed an appeal. 

Opinion by Mr. Justice Olin; 

«****F rom that decree an appeal was pray¬ 
ed to the United States Supreme Court, and a 
bond was tendered and approved by the Chief 
Justice within the time limited by law, which 
made the appeal operate as a supersedeas of 
the execution or enforcement of the decree.” 

On the presentation of affidavits an order was made 
that the defendant Frisbie show cause why appeal bond 
filed in the case should not be set aside for insufficiency 
in amount, as well as the alleged inability of the sureties 
named in the bond to respond to the amount of the pen¬ 
alty, viz: $6,000.00. 

Affidavits are produced tending to show that the 
bond is insufficient in amount to cover the rents and 
profits of the real estate of which the complainant by the 
decrees of this Court adjudged the owner during the pro¬ 
bable pendency of this appeal to the Supreme Court, and 
also showing that the sureties are wholly irresponsible. 
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The bond is in due form and was approved by the 
Chief Justice of this Court. It is, however, stated in 
Whitney’s affidavit on this motion that no proof was sub¬ 
mitted to the Chief Justice of the sufficiency of the sure¬ 
ties or notice given to the complainant or his counsel of 
the application to file the bond. 

I am of the opinion that the motion in this case 
should be denied for the following reasons: 

(1) Either of the justices of this Court might on 
application to him fix the "penalty of the appeal bond and 
determine as to the sufficiency of the sureties, and neither 
the statute nor the rules of the Supreme Court provide 
for a re-hearing or a re-adjudication of the same tnatter 
before any other justice of this Court. 

(2) That after a final'decree in this Court and ap¬ 
peal taken according to the statute and th6 practice of 
the Court, this Court lost all further jurisdiction of the 
cause and the parties and could make no further order in 
said cause. 

_ i 

(3) Whatever remedy the party may be entitled to 
in this matter, it would seem to be, on application to the 
Supreme Court to dismiss the appeal on the ground of 
this insufficiency of the sureties in the appeal bond or 
upon the ground of the inadequancy of the penalty of the 
bond. 

I 

See Castlet vs. Brown, 553 Coklin’s Treaties, 
Third Edition, 682. 

j I 

Mandamus will not lie where there is another plain, 
legal remedy. 

Dochren vs. Long, 6 App. D. C. 486. 

To the same effect—Mutual District Messenger Co. 
vs. Wight, 15 App. D. C. 

✓ * | 

Mandamus lies' only when there is no other specific 
remedy Brody vs. Seymour, 10 App. D. C. 567. 





Writ of mandamus cannot serve the purpose of an 
appeal or writ of error, not to control the exercise of judi¬ 
cial discretion. 

Tuttle vs. Allen, 35 W. L. R. 50. 

Also In re: Key, 189 U. S. 84. 

To the same effect 

U. S. ex rel. Long vs. Moore, 37 App. D. C. 493. 

(A writ of mandamus cannot take the place of an 
appeal) 

Moore vs. U. S. rel. Lindmark, 33 App. D. C. 597. 

Moore vs. Kearney, 34 App. D. C. 31. 

The Court may refuse to grant mandamus even 
though relator may technically be entitled to it, when its 
issuance would not promote the substantial ends of jus¬ 
tice, or when it would prove unavailing or be without 
beneficial results to the relator. 

Dancy vs. Clark, 24 App. D. C., 31. 

Before a writ of mandamus will issue to compel the 
performance of an act, it must appear that the respond¬ 
ent has power and authority to perform the act sought 
to be enforced. 

Garfield vs. U. S. ex. rel. Turner, 31 App. D. C. 

332. 


As a general rule mandamus will not lie where the 
petitioner has another adequate remedy 

Secretary vs. McGarrahan, 9 Wall. 298. 

To the same effect 

Seymour vs. Brodie, 10 App. D. C. 567. 

10 


; 

* 


The duty to be enforced by mandamus must not only 
be ministerial, but it must exist at the time of the appli¬ 
cation. 

U. S. ex rel. Int. Contracting Co. vs. Lamont. 155 
U. S. 303. ! 

In the case of Kirk vs. Cole, 3 MacArthur, page 71, 
this is a case in which the mandamus and the mption to 
dismiss the appeal from the magistrate were argued to¬ 
gether. 

The Court in that case, in general term, were unani¬ 
mously of the opinion that the judgment ought to be affi 
rmed and the motion to dismiss ought to be allowed, IF 
NO APPEAL BOND WHATEVER WAS GIVEN, as re¬ 
quired by the rules of Court, within ten days after the 
rendition of the judgment and there was no discretion to 
be exercised by the magistrate, which authorized him to 
take a bond after the expiration of the time prescribed 
by the rules to which he must conform, is the practice 
in all cases of appeal. 

In the case at bar the appeal bond was filed within 
the time required by the rules and law. And further, the 
bond in that case Kirk vs. Cole was not such as the law 
required. The law requires that the appeal bond should 
be to pay all intervening damages; in other words, there 
was no bond, within the meaning of the law, given. 

Therefore, the case of Kirk vs. Cole has no bearing 
on the case at bar, for in the case at bar the undertaking 
was a proper undertaking and was filed within the time 
as required by law. j 

Sufficiency of bond and the sureties will not be 
interfered with by mandamus. 

Ex. p. Thompson, 52 Ala. 98 
Beebe vs. Robinson, 52 Ala. 66, 

. People vs. School Trustees, 42 Ill. App. 60. 
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Keough vs. Holyoke, 156 Mass. 403. 

State vs. Teal, 72 Minn. 37. 

Shotwell vs. Covington, 69 Miss. 735. 

Swan vs. Grey, 44 Miss. 393. 

Conger vs. Middlesex Co. 55 N. J. L. 112. 

Walter vs. Reddish, 45 N. Y. App. Div. 37. 

See Cent. Dig. “Mandamus” 147. 

Mandamus does not lie to compel a District Judge to 
rescind and order granting an appeal. 

There is a wide difference between the facts in the 
case at bar and those in the cases cited in the Appellant’s 
brief as none of the cases cited sustain the position of the 
Appellee while many of them fully sustain that of the 
AppelleaWj— 

It is respectfully urged that the judgment and order 
appealed sho uld be affirmed. 

Walter C. Balderston, 

Attorney for Appellee 







